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STATEMENT OF THE CASE.

This is an appeal from the District Court for the

Territory of Alaska, Third Division. The i)rocee(l-

ing which this court is called upon to review was an

equitable action brought by the appellee against the

appellant and Eri Thompson and d. M. ( 'uniniings. In

the court below appellee was adjudged to have a valid

lien by virtue of the levy of attachments in Causes S.

20 and S. 21 upon a certain placer mining claim

known as the Battle Axe, located on Thunder Creek,

in the Cook Tidet Mining- and Hecordinn' Precinct,



Territory of Alaska; that said lien commences and

dates from the 22nd day of September, 1912 ; that the

purported conveyance dated the 25th day of October,

1909, executed by Eri Thompson to J. M. Cummings

was made with intent to hinder, delay and defraud

the creditors of said Thompson of whom appellee is

one, and to it set aside so far as the same conflicts with

plaintiff's lien and rights and is inferior thereto;

that the con\'eyance dated the 28th day of February.

1913, between J. M. Cummings and M. A. Ellis was

accepted by the grantee with notice and knowledge of

the fraud affecting its validity and with notice and

knowledge of plaintiff's liens and equities by virtue

of his judgments, attachments and levy of attach-

ments in said causes, and that plaintiff' proceed to th(^

sale of said property under execution.

In cause S. 20, entitled Wm. C. Snook vs. Eri

Thompson and Dave Wallace, co-partners, plaintiff

recovered judgment for the sum of $582.68 for work

and labor performed as a placer miner on the Battle

Axe mining claim in the year 1907. Said judgment

was subsequenth^ assigned to appellee J. L. Reed.

In cause S. 21, entitled J. L. Reed a^s. Eri Thomp-

son and Dave Wallace, co-partners, plaintiff recov-

ered judgment for the sum of $822.30 for work and

labor performed by plaintiff's assignor Kai'l

Karlson as a placer miner on the Battle Axe mining-

claim in the years 1906 and 1907.

In both causes writs of attachment were issued

and on the 22nd day of September, 1912, levies were

made upon defendant's interest in said Battle Axe
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iTiiniiig claim and the rctuni of sci'Nicc lilcd in tin-

clerk's office of the district court on Deceinher >h'(\,

1912, and thereafter the certificates of levy wei-e filed

in the office of the recoi-der of the pi-ccinct in which

said claim is situated, on the 25th da\- of duly, lf)14.

On December 7, 1911, said defendant Cuniinin^s

j^ranted an option to ])ui'chase said l)attle Axe mining-

claim to one Al Har])er for the sum of $1(),()()() to he

paid, as follows: the sum of $i,()()() on or before Janu-

ary 15th, 1912; the sum of ^^S)i){) on or before July

15th, 1912, and the further sum of p>.{){)i), on or be-

fore September 1st, 1912. On Decembei- 19th, 1911.

said Al Harper assigned all his interest in and to

said option to M. A. Kllis. The first ])aym('nt made

by Ellis was in February, 1912, of the sum of ^{,():)i).

The second payment of $3,()()f) was made in August.

1912. The final payment of $3,0()() was made in Feb-

ruary, 1913, and on the 28th day of Fcbi-uai-y, 191:;.

Cummings executed a deed to l^]Ilis for said IJattic

Axe minin<>- claim. The receipt showing;- the first i)ay-

ment of $4,()()() reciting the option contract and its

assignment to Ellis was duly filed for record in the

i-ecorder's office on the 11th day of March, 1912.

On. the issue of ai)pellant's knowledge of the at-

tachment levies upon the ground sought to be charged

by this suit with the lien of appellee's judgments a))-

pellant testified that in the sununcr of 1912, before

the levies and many months before deliNcry of the

conveyance from Cummings to appellant, he received

a letter from Snook, a claimant, who latei- i-eeovered

judgment in one of the attachment actions, which
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(•()iit(>iiti()ii is correct, under the authority of Daltou

vs. Hazelet, 182 Fed. 561-570, "The absence of a

proper ])ill of exceptions leaves the case open for con-

sideration upon the pleadings, findings of fact, con-

clusions of law, and decree."

Taking up the assignments of error in ordei'

counsel for appellee urge that none of them assigns

leversible error even on appellant's view of the casc^

except the aATrments of error in the hndings of fact.

The first assignment of error challenges the or-

der of the court overruling the demurrer of the de-

fendant Ellis to Plaintiff's (appellee's) amended

complaint.

Plaintiff pleads that appellant's predecessors in

interest, or pretended interest, Thompson and Cum-

mings, arranged a transfer of the pi-operty involved

from Thompson to Oummings to defraud creditors;

that the transfer in question had been declared void

for fraud by the district court of Alaska and by this

court; that appellant had full knowledge of said

fraud and of the litigati(m; also that he had actual

knowledge of appellee's lien on the property by virtue

of the attachment levies before he received his deed

for the property. These allegations appear to coun-

sel for appellee to state a complete cause of acti(m so

explicitly that argument against the demurrer is su-

})erfluous.

Appellant's motion for a new trial in the district

court, denial of which forms the basis of the eighth

assignment of error, if it has any virtue, also appeaj's



to be subject to tlie fatal objection that it was not filed

in time. The decision of the court was filed Novem-

ber 18, 1915. The judgment was tiled December 1.

1915
;
the motion for new ti'ial was filed l)ecem])er 20,

1915. The Alaska code requires a motion foi- a new
trial in a civil ease to })e filed three days "after the

verdict or other decision." When a decision is given

in vacation by the court twenty days are allowed for

filing a new trial but this decision was given in tei-m

time.

Appellant's brief misstates facts when it says

(p. 4), "These judgments were i-endered, in fact the

suits were started long after Ellis had ])urchase(l the

land, and was in possession of the same arid working

it."

The real fact is that the actions wei'e started

(August, 1912) after Ellis had taken an assignment

of an option to purchase given to Harper, but long-

before final payment of the purchase i)riee was made.

The final payment of $3()()() was made and deed deli\-

ered February 28, 1913, five months after the levies

of attachment upon the land.

Appellant's assertion on page 10 of iiis l)riel' that

the judgments against Thompson and Wallace are

invalid even as judgments in rem because the eertili-

cates of levy were not hied within ten da\s wholly

misconceives the Alaska law of attachment. The le\y

is complete when made on the ground as i-ecjuired In-

law. The certificate is only to give notice to tiiii'd pei--

sons.
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The coiitciition of appellant's brief that he is not

1)01111(1 by the attachment is fonnded entirely upon

his construction of the meanin^i;- of that part of Sec-

tion 972, Compiled l^aws of Alaska, which reads

"When such certificate is so filed for record thi' lien

in favor of the plaintiff* shall attach to the real prop-

erty described in the certificate from the date of the

attachment, but if hied afterwards, it shall only at-

tach, as against third jx'r.soiis, from the date of such

subsequent filing/' (^learly within the contempla-

tion of this statute such fJn'rd persons wcmld not in-

clude the defendants, Thomps(m, Wallace and Cum-

minL»s, and we contend that it does not include Ellis

unless he is a purchaser in good faith and for a valu-

able coiisideraticm without notice of plaintiff's

equities.

The statute merely provides a method of (jirhuj

notice of the attachment lien and a compliance there-

with is no part of the levy.

Vereneij et al. vs. Burton, 35 S. E. 268.

In Trevis et al. vs. Topeka Supply Company, 22

Pac. 991, it was held that an attachment levy on real

estate is const ructi re notice oid/j to such persons as

may acquire subsequent interests in the attached

realty from parties or })ri''ies to the action.

Applying this rule to the present case the levy

of attachment on the 22nd dav of Seiitember, 1912,

was constructive notice to Thompson and Wallace

and Cummings and both actual and co)>striictire no-

tice to Ellis under the facts and circumstances which

developed prior to the consummation of his purchase
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on the 28tli of Fobruai-y, 19i;i

The jurisdiction of the trial coiii-t is fully ii[)lield

by the authority of Bank of Colfax vs. Richardson,

34 Or. 518.

As to appellant's second, third, foui'th, fifth,

sixth and seventh assii^iiments of errors we believe

that the theory upon which these assii^innents are i)re-

dicated is the same in each instance and relates to the

findings, conclusions and judgment of the trial court

holding that Ellis had actual notice and kuowledge of

appellee's liens, equities and rights under and by vir-

tue of his levies of attachments in (^auses S. 20 and

S. 21 made on the 22nd day of September, 1912,

thereby making Ellis' title derived fi-oni J. M. ('iu!i-

mings under deed dated the 28th day of February,

1918, recorded on the 28th day of Mairh. 191:?, sub-

ject and inferior thereto.

(xoing back of the grounds set forth in his assign-

ments of error appellant's theoi-y of this case at the

trial and upon this appeal is based upon his claim of

superior equities under deed dated Fe])ruary 28, 191:5.

and recorded March 28, 1913, to the rights and equi-

ties of appellee by virtue of his levies of attachmeiiL

on September 22nd, 1912, because the deed to Ellis

was recorded prior to the recordiug by appellee of lii.s

certilicates of levy of attachments. In setting fortli

this c(mtention appellant avoids the doctrine (»f actual

notice and rejects all facts which taken either sepa-

rately or collectively would be sufficient even to pnf

him upon inquiry as to appellee's rights and ('(piities.

The learned trial judge found against api»ellant"<
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couteiitioii as to actual notice (R. iV^) and in his opin-

ion after revie\vin,<>' tlie testimony eoneludes (R. 70),

"I believe the knowledge whieh Ellis is

shown by his own testimony to have had is such

as to bring him within the first named class, that

of 'express knowledge or notice."

Compiled Laws of Alaska, Sec. 973, provides:

"From the date of the attachment nntil it

be discharged or the writ executed, the plaintiff

as against third ])ersons shall be deemed a par-

chaser in good faith and for a valuable onsidcj*-

ation of the property, real or personal, attache 1,

subject to the conditions prescribed in the next

section as to real proi)erty," etc.

Compiled Laws of Alaska, Sec. 974. ])rovides,

"If real property l)e attached, the marshal

shall make a certificate containing the title of

the cause, the names of the parties, a description

of such real property, and a statement that tlu'

same has been attached at the action of the plaiii-

tiff, and the date thereof. Within ten days from

the date of the attachment, the mai'shal shall de-

liver such certificate to the commissioner as ex-

officio recorder of the recording district in which

such real property is situated, who shall iile the

same in his office and record it in a book to be kept

for that purpose. When such certificate is so filed

for record the lien in favor of the ])laintiff shal^

attach to the real property described in the cer-

tificate from the date of the attachment, but if

filed afterwards it shall only attach, as against

third persons, from the date of such subsequent

filing" etc.

Under Section 973, which is the same as Section

302 B. & C. Comp. of the laws of Oregon and the con-
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stniction placed thci-con by the siiprcinc coiii-t of that

state appellee's rights under his levies are the same as

though he had i)urchased the IJattle Axe niiuin,L»:

claim and had not recorded his deed and thercaftf^-

Ellis with notice and knowledge of the ])urchase had
also purchased the same mining claim and by reason

of being the first to ])lace his deed of i-ecoi-d asserted

title and superioi- equities to the former.

In Boehringer vs. rreighton, 10 Or. 42, tlie eonil

says,

"(\)unse] for i-espondents suggested at tlu'

hearing, that the eft'ect of the terms of this stat-

ute places the attaching creditor in as good a ])o-

sition as that of a bona fide ]nn*chaser for a vahi-

able consideration, notwithstanding his notice <»f

previous uin-egistered deeds oi- other instru-

ments. But we do not think any such construc-

tion can be tolerated, ft would encourage fi-aud

and uphold injustice, instead of enforcing a I'ule

of right and fair dealing among men. The stat-

ute was evidently designed to ])lace him njxm an

equal foot'n^fi, but not to confer upon him a supe-

rior advantage, by protecting him in the enjoy-

ment of the fruits of fraud. The wording of the

statute does not demand such a construction, an I

we can discovei- no i-eason or analogv to sup]) nt

it.''

If an attaching ci-editor stands on an ef|ual foot-

ing with and is deemed a ijurchasei- in good faith am!

for a valuai)le consideration as to third jxm'sous, the

same reasons and arguments api>ly to a snl)se(|neni

J3urchaser with notice of a pre\'ions unrecorded cer-

tificate of levy of atta(dunent, i. e. "it would eiicour-
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age fraud and uphold injustice, instead of enfoi'('iu,:i,

a rule of right and fair dealing among men."

The same doctrine is reaffirmed in Dimmick vs.

Rosenfeld, 34 Or. 101, in which Justice Bean says,

"It is claimed, however, that by virtue of

Section 150 of the statute (Hill's Ann. Laws)

which is made applicable to levies under execu-

tion by Section 283, the defendants' levy entitles

them to the protecticm accorded to bona fide ])U]

-

chasers for value. But these sections of the stat-

ute were sim])ly designed to place an attaching or

execution creditor upon e.ractli/ the same foot-

i)i(j as purchasers from a judgment debtor, and

not to confer u])()n them any su])eri()r advan-

tages: citing Rhodes vs. McGarri/, 19 Or. 222,

Meier vs. Hess, 28 Or. 599; and also affirmed in

Secnritii Trust Coinpauij rs. Loeu-euherf/, 38

Or. 159.

The doctrine Hnds its basis and is stated in

Pomeroy's Equity Jurisprudence, Vol 1 ())i»[

Ed.), Sec. 430 in the operation of equity upon the

conscience of a party, the latter pai't of this sec

tion reads, "Courts of equity have but added th(^

rule that if the subsequent party, who thus ob-

tains the legal benefit of a record, has notice, his

recorded instrument shall be sulpordinate to the

prior niu-ecorded conveyance of which he was

charged with notice. In giving this effect to a

notice, the courts of equity do not assume to

luillify the provisions of the recording act ; they

admit that a subsequent grantee has, by means
of his recod, obtained the complete legal title,

which cannot be directly set aside nor disturbed

;

but they say that the notice of the prior convey-

ance makes it unconscientious for him to hold



1ô

and enjoy that lo<»'al title for his own iK'ncht, and
thev impose npon his conscience the ohligation of

holding it for the benefit of the prior nni'ecorded

i^'rantee."

In State of Oi*e^"on vs. Cornelius, 5 Or. Ml the

court by Prim J. says, "The only effect of such a levy

was to create a lien u])on the real property in favoj'

of the party sninii; out thc^ attachment, from the tim."

of the levy."

In 4 Cyc. 638, the ride is stated as follows:

"The phraseoloL>y of some statntes re<;ard-

ini^' the registration of titles to real estate i)laces

an attaching creditor on a par with a pnrchaser,

and in those states a creditor levying an atta(di-

ment withont notice of a prior niu'ecorded deed is

entitled to priority over the grantee nnder the

unrecorded deed ; but unless aided by statnte the

general rnle will prevail, and the creditor will })e,

postponed to the unrecorded conveyance.'' (Sit-

ing Oregon cases heretofore referred to.

In the case of Raymond vs. Flavel, 27 Oi'. lM9, \k

247, the conrt says:

'Vlt is asserted that Mii)on proof (»f the

equitable title of plaintiff, a defendant who relies

upon the defense of being an innocent pnrchaser

in good faith nmst set uj) the union of flic Icfja'

title tritit a sujx'rior cquit/j arising from the pay-

ment of the money and receiving the conveyance

withont notice, and with a clear conscience.*'

This doctrine seems to be based upon good au-

thority."

As to the (piestions of the bona fides, notice and

knowledge on the i)ai-t of Ellis at the tiiue of the ae-
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ceptaiicc ))y him of the deed from (/ummiii<>s on tlio

28th day of Febniarv, 191)5, of a])pollee's rights and

equities by virtue of his levies of attachment on the

22nd day of September, 1912,

In Coolidge vs. Mcdaine, 11 Or. :127, the eourt

Waldo J. says,

"These eases hold that, in sueh ease, eon-

struetive notice is not sufficient; that actual no-

tice is necessary to make the grantee a party to

the fraud. Actual notice need n(>t be established

by direct proof. The fact of notice, or knowl-

edge, may be inferred from circumstances. Un-
der this view of the law, the question to be de-

termined is, did the grantee, in fact, know or be-

lieve that the grantor intended to defraud his

creditors'? On the sound ijrinciple and particu-

larly on the wording of the statute, the doctrine

of these cases out to be followed."

In Osgood vs. Osgood, 35 Or. 1, on p. Ki the court

says,

"The knowledge of Neustadter Bros.' touch-

ing the plaintiff's equities in the k)ts makes them
guilty of bad faith in the attachments there."

(yases cited. "We said in Raymond vs. Flavel,

27 Or. 219, 'If a person has actual knowledge of

latent equities and purchases notwithstanding,

the presumption of inula fides is irresistible, or

rather, he takes the estate laden with the equities,

and stands in no better positicm tlian his grantor.

The attempt to claim as an iimocent purchaser is

the f]*aud of which the equitable owner may com-

plain.
'"

In Jennings vs. Lentz, 50 Or. 483, it was held,

syllahi, of case,
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1. That an attac'hiii<>- creditor, in order to

obtain the rights of a bona Ude purchaser, is

bound to prove that he in fact acquired his lien

in good faith and without notice of outstanding
equities.

2. (rood faith is an honest intention to ab-
stain from taking any unconscientious advan-
tage of another, even through the forms or tech-

nicalities of law, together with an absence of all

])elief of facts which would render the transac-

tion unconscientious. A want of that caution and
diligence which an honest man of ordinary pru-
dence, is accustomed to exercise in making pur-
chases is, in judguKMit of law, a want of good
faith.

o. Whatever is sufficient to jjut a subse-

quent purchaser on inqnij-y must be considered

legal notice to him of the facts inquiry would
have disclosed hy the exercise of reas(mable dili-

gence."

We think that the doctrine of the case of Haines

vs. Connell, 48 Or. 472, is conclusive of the law of this

case, and if Ellis had notice and knowledge of apjxd-

lee's equities his rights are secondary thei-eto. The

question involved there was, whether an attaching

creditor had i^otice of tiie equities of a grantee under

a prior unrecorded deed at the time of his levy of at-

tachment. The court below was revei-sed tor the rea-

son that there was no evidence given at the ti'ial by

eithei- party concerning a knowledge or want of

knowledge of plaintifL''s ijiterest in the pi-operty bv

the attaching creditor at the time of the attachment.

The principle involved is identical with the case be-
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fore the court. The eourt says,

"The deed from Kane to the plaintiff had
not been recorded at the time of the levy of the

attachment issued in the action of Schoch vs.

Kane, and more than five days has elapsed since

the date of its execution, and, therefore, the at-

tachment, if valid, will take precedence over such

deed if such attachment was made in good faith

and without notice of plaintiff's rights." Cases

cited.

In the case of Thom])son vs. Reed, 202 Fed. 870,

wherein other creditors of Thompson brought an ac-

tion in equity to set aside the deed from Thomas to

Cummings dated the 25th day of October, 1909, upon

the ground of fraud, being the same deed through

which Ellis is now asserting title, this court on the

8rd day of February, 1913, sustained the trial couit

and held ; in the following language,

"The deed from Thompson to Cummings be

ing void for fraud. Reed's judgment became a

lien upon the real property described in the deed

upon the recording of the judgment in the office

of the recorder of the district in which the prop-

erty is situate, by virtue of the statute of Alaska

(Section 260, Pt. 4, Carter's Codes), which reads

as follows; etc."

The claims of the creditoi'S of Thompson now be-

fore the court were contemporaneous with and of a

similar character to those litigated in cause i-eported

202 Fed. 870, being for labor and work performed on

the Battle Axe mining claim in 1906 and 1907.

The assignments of error seek a reversal of tlio

court below up(m the determination of a question of
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fact respecting which subject this coui-f in Tobey vs.

Kilboiinie, 222 Fed. 760 held,

"It is the established rule that the fiudiu.i^s

of the trial court in a suit in eqnitv nnist be taken
as presumptively correct, and that unless an ob-

vious error has intervened in the operation of
the law, or some serious or impoi-faiit mistake
has been made in the considerati(m of the evi-

dence the findings will not be distiii-bed ])y the ap-
pellate court."

Regardini>- some of the facts offeix'd in evidcnc;^

at the trial which the court below deemed sufficient to

chari>e Ellis with notice and knowledge of appellee's

rights and equities the court's attention is directed

to the following:

The same attorney, 8. O. Morfoi-d, who acted

throughout for either Thompson or Cummings at th(>

trial and appeal of cause entitled Thomjjson vs. Keed,

202 Fed. 870, represented Fllis at the trial of this

cause and testified in his behalf.

Karl Karlson one of the claimants flh'd a lien on

the mining ground in question A])ril 29, 1907, but did

not bring suit within six months thereafter (K. )>l).

July 14, 1912, Wm. C. Snook wrote Ellis of his claim.

August 10th Ellis answercnl Snook's letter and a 1-

vised him to sue and get judgment (K. :>() and Mj.

In August, 1912, both Snook and Carlson connnenced

separate actions against Thompson and Wallace, co-

partners, and on Septembei* 22, 1912, caused levies of

attachment to be made on the I'attle Axe mining

claim (R. 28, 29). On December 19, 1911, Ellis took

an assigmnent from Al Harpei* of the hitter's o])tion
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U> purchase the Battle Axe mining claim (R. 42, 43

and 44), and made his first payment of $4000 in Feb-

ruary, 1912, at which time he knew of the pendencj'

of the cause of Thompson vs. Reed on appeal

(R. 144).

Q. When did you make your second pay-

ment t

A. 1 made the second payment, I think it

was the second of August—it was before 1 came
out ; I sent out gold dust ; made it at the Bank of

Seward (R. 114 and 115).

Q. At the time of the hnal payment did you
recelA'e a deed to the property ?

A. Yes, sir.

Q. Was it at that time you made the paj^-

ment ?

A. Yes sir (R. 116).

Q. At what timef

A. I think it 'was in February, 1913, I

ain't certain about that date.

Ellis was in possession of the mining claim in

1912 and left for Seward, September third, 1912 (R.

122 and 123).

"Q. You knew that some kind of a paper

had been posted on the cache in 1912?

A. Yes sir.

Q. About what month was that i

A. That was in October.

Q. Did you take any steps to ascertain what

that paper was?
A. Yes sir.

Q. What did you find that paper to be f

A. They told me that it was a suit started

by Snook against Wallace and Thompson."

Ellis states under oath that he had no knowledge
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that an attachment had l)een levied on the IJattle Axe

elaim when he came to Seward in Oet()])er, 191:2. I^et

ns examine the Dvobabilities of that statement heiiiu,-

trne.

"A. Al)sohitely nothin*;'. 1 came to Jiid^v

Morford and asked him if he knew al)oiit it, and

had him ca^l Hp the office at Vd^dcz, whih' I was

here, the two or three days 1 was waitini>' foi' the

boat and he eoiddn't find out anythin,i»- for me,

what the papers were at all and 1 didn't know
nntil I heard from up thei-e that it was a suit

started against Thompson au-1 Wallace." ( Ix.

124).

Tailing u]) the office at Valdez from Sewai'd has

reference to the subject of Kxhibit (K. (^2) Letter

October 8, 1912, Lakin to Morford.

"In compliance with your tclcfjraiu of this

date, I enclose herewith a certitied co])y of the

complaint in cause S. 20.

As there has been no return of the Writ of

Attach )u cut, I am una})le to send (uu-tiHed copy

of that or the return."

Defendant's Exhibit 4, Miud'ord acknowledges

receipt of the copy of the complaint in Snook vs.

Thompscm suit, and adds, "As soon as nou receive re-

turn of attachment, please send me a (•oi)y of the \\v\i

and the return, r/.s / am iiifoniinl an attach men t
has

hccii placed upon the ])ro})crtij at SasKna/' (R. <)1 K

This letter Morford identili(>s is his i-ciiii-ect ex-

anunation on (R. 148 and 149).

(/an knowledge l)e more direct and com])lete than

this? Ellis had Morford call up the clerk's office at

Valdez and in compliance therewith Morford requests
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a copy of the complaint and states that he had been

infoi'med that an attachment had issned, at the time

Ellis was in Seward with knowledge of a suit com-

menced by Snok and that some paper had been posted

n])on the Battle Axe mining claim.

S. O. Morford testified (R. 142).

"Q. The question was did you and Mr.

Ellis talk about these Snook and Carlson claims

when he came out in the fall of 1912 f

A. I think it was mentioned, yes.

Q. Did he tell you that Arthur Meloche had

told him about the notice being posted on the

cache house?

A. It is hard to remember exactly but I al-

most feel as if Meloche and Ellis were both at

my office.

Q. And you talked it over?

A. Yes sir."

The opinion of the trial court states the facts

regarding appellant's knowledge of the fraudulent

character of the deed to Cummings as follows :

"His own testimony clearly shows that he

knew of the action pending to declare said deed

from Thompson to Cummings void ; that he paid

over a considerable portion of the purchase price

owing to Cummings to a trustee, to be held pend-

ing the final determination of said action, and
that when said action was finally determined

adA^ersely to Cunnnings, said money was paid to

the plaintiff Reed in satisfaction of the former
judgment" (R. 66).

Further on the same page the court in its opinion

summarizes the admissions of appellant of corres-

pondence with Snook, one of the claimants whose
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claim forms part of the l)asis of this suit, i'('i>ar(Iiiiii,-

that claim. The testimony to which the court refers

is found on pa*;es 114-5-6 of the record.

The law of notice so fai' as it affects the issue

in this case seems to plaintiff to he clearly defined ajid

settled. The following' statement seems to he all-iii-

clusi\'e of the issue here:

"Notice, in its le<^al sense may be dclined

as information concernini>' a fact actually com-

mnnicated to a party by an authorized person,

or actually derived by him, which information is

regarded as equivalent in its legal effects to full

knowledge of the fact, and to which the law at-

tributes the same consequences as wou.ld be iui-

puted to knowledge.

"It is a general rule that whatever |)uts ;i

party on inquiry amounts in judgment of law to

notice, provided the inquiry becomes a duty, aud

would lead to a knowdedge of the facets by J_lie

exercise of ordinary int(dligence and undei-stand-

ing." 29 Cyc. 1113-4-5.

Cases laying down the rule just quoted are so

numerous that they can be gathererl at random, al!

stating the pidnciple in similai* language, su(di as the

following:

"One is ])ound by actual knowledge, or actu-

al notice of such facts and cii-cunistances as by

the exercise of due diligence would lead to knowl-

edge of anothei-'s title to land ; (»r where his igno-

rance is the result of gross and cul])able negli-

gence he ise([ually bound." Sininious Cvvck (\n\\

Co. vs. Doran, 142 T. S. 417.

"Whei-e one is put on warning, and makes

IK. iiupiii'y, he is (diarged constructivcdy with
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kii(>\vk'd,i;(' of those facts which a reasonable in-

vestigation wonld have disch)sed to him." Park-
er vs, Parker, 56 AtL 1094 (New Jersey).

"Where one has knowk'dge of facts suffi-

cient to excite the attention of a person of ordi-

nary prudence and i)ut him upon further in-

quiry, he is required to make such inquiry witli

good faith and with diligence; and, in the ab-

sence of so doing, he will still be chargeable with

knowledge of the particular point or fact which
such inquiry would have revealed." Webb vs.

John Hancock Mut. Life Ins. Co., 69 N. K. 1006

(Indiana).

In the opinion (f the trial court, which appears

on pp. 63-70 inclusive of the record, ample authority

is cited, not necessary to repeat here, to the samo

effect as the foregoing. The court found that th(»

facts of this case clearly charged appellant Ellis with

such actual knowledge as fastened upon him imputed

knowledge of the ])eiiding actions and attachments

with all the legal respcmsibility such knowledge en-

tailed, as well as of the previous litigation which se-

cured from this court, affirming the district court of

Alaska, a decision holding the deed from Thcmipscm

to Cummings to have been fraudulent and void as to

creditors. The opinion says:

''It would thus seem that Ellis, while not

chargeable with the constructive notice provided

for in Section 974, that is, by the filing of the cer-

tificates of the attachment in the recorder's office,

had actual knowledge of the wdiole affair—of the

attack on the deed from Thomas to Cummings;
the suit then pending on appeal; the fact that
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Snook had a claim foi' wa^es ai>aiiist Thompson
for work on said ground in 1907, for which he
himself had advised Snook to bring suit and get
judgment; and such notice of i)osting on the
ground, in view of all the circumstances in this
case, was not only sutYicient to put him on in-

quiry, but brought home to him actual notice of

plaintiff's rights" (R. 67-68).

This summary appears to counsel for appellee

to state the vital facts of the case and to justifv the

judgment.

The nintli assignment of error is that the coui-t

erred in overruling defendant Ellis' objection to the

allowance of attorney's trial fee of twenty dollars.

Compiled Laws of Alaska, Sec. 1341, provides:

"The measure and mode of compensation of

attorneys shall be left to the agreement, express-

ed or implied, of the parties; but there may be

allowed to the prevailing party in the judgment

certain sums by way of indemnity for his attoj--

ney fees in maintaining the action of defense

thereto, which allowances are termed costs."

Counsel for appellee respectfully submit that the

record discloses no reversible error and that the juflg

ment of the district court of Alaska should be af-

firmed.

J. L. REED,
JOHN LYONS,
E. E. RIT(^H]E,

Attorn cfjs for A jtjx/lcc.


